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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
HEARING ON MOTION FOR SEPARATE TRIAL OF ISSUES 
FILED BY KELLY DOSSA, SCOTT DOSSA 
* TENTATIVE RULING: * 
 
Counsel to appear to discuss scheduling and the scope and order of trial. 
 
The parties agree on the general idea of bifurcating equitable/declaratory issues from money-
damages claims, trying the equitable issues first.  The Court agrees.  The asserted money 
claims here are distinctly secondary, and they all turn on the results of the equitable trial. 
 
The Court’s intention is to convene a bench trial to try all declaratory-relief claims and equitable 
issues in the case, probably with post-trial briefing to follow the presentation of evidence.  This 
will include all issues as to the physical extent and non-physical aspects (e.g., parking rights) of 
all real property involved in the case, including easements.  This includes, among other things, 
whether the 2003 grant deed is valid or invalid, based on fraud or otherwise; what the physical 
extent of the conveyance in the 2003 deed is; and whether any party’s claims for equitable or 
declaratory relief are barred by limitations. 
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The Dossas started off proposing a separate trial on only their own claims as to parking.  
When the Coneys pointed out that they too have equitable issues for trial, the Dossas switched 
to proposing a set of four sequential trials, two to the bench and two to (presumably separate) 
juries, not counting a possible punitive-damages phase.  That strikes the Court as entirely 
unworkable and quite unnecessary.  While it is possible that trial of some particular sub-issues 
in the bench trial might usefully precede others (because their results could possibly moot other 
equitable issues), there is neither precedent nor justification for holding two separate bench 
trials and two separate jury trials.  The Court has in mind to convene a single bench trial on all 
bench-triable issues, and then to discuss what (if anything) remains for a jury trial.  (The Court 
also has in mind that once the parties have the Court’s rulings as to equitable and declaratory 
issues, they will be in an improved position to discuss settlement or ADR on any remaining 
damages claims.) 
 
The Dossas’ approach appears to center on their assumption that the fraud issues in the case 
must be tried to a jury.  The Court disagrees.  A garden-variety fraud suit for money damages 
would ordinarily go to a jury.  Here, however, the principal – possibly the only – form of relief 
sought on account of the alleged fraud consists of invalidating a grant of a property interest in 
land.  That is squarely within the equitable and declaratory sphere.  It is not clear that there even 
are any serious money-damages aspects to the fraud allegations; if the Coneys prevail in 
invalidating the 2003 grant deed on these grounds, it is not apparent that there would be any 
damages relief left to try.  But if there are damages to be sought on top of invalidation, they are 
clearly the tail and not the dog. 
 
The Coneys’ position on how to try the fraud claims is less clear.  They note that they are 
entitled to jury trial as to fraud; but they also stress that they think the Court should try all (their 
emphasis) of the quiet title and declaratory claims first.  Surely that includes their prayer for the 
equitable relief of invalidation of the 2003 grant deed.  How could the Court decide all issues of 
quiet title and declaratory relief without reaching the biggest dispute in the case as to who owns 
what, namely the fraud allegations?  And conversely, how could a jury address equitable 
remedies such as cancellation of a grant deed? 
 
Beyond that, the Court notes the Dossas’ argument that the pleadings do not present one set of 
issues found in the Coneys’ latest papers, namely the physical metes and bounds of the 
conveyance assertedly made in the 2003 deed.  The Court is interested in the parties’ more 
detailed views on that topic. 

 As the Court understands the Coneys’ argument, it appears that the Dossas’ reply 
mischaracterizes the argument – not that Humann committed any “fraud” as such, but 
simply that a correct reading of the metes and bounds in the grant deed’s text would 
have the effect of mooting the purported grant, by placing the granted parcel outside the 
pre-existing easement.  Is that a correct understanding of the contention? 

 If the Dossas are right about this issue being outside the pleadings, what does that mean 
exactly – that we litigate over whether the deed is invalid for fraud or forgery; but if it was 
validly conveyed, it has the physical extent the Dossas claim for it, because the Coneys 
did not timely plead otherwise? 

 Does this fall within the scope of either side’s declaratory relief claim? 
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 If not, should we nevertheless deem the pleadings amended to conform to the expected 
evidence, in the interest of addressing the dispute fully (and, as the Coneys suggest, 
possibly avoid the need for decision on the fraud question)? 

 The Dossas complain generically about not having an opportunity for due discovery and 
investigation on this topic.  What specific discovery or investigation is missing, and what 
is the timing exactly?  Is the Dossas’ beef on this account solved by restating the 
substance of the Coneys’ new argument as stated in the first bullet above? 

 
The Court also notes that there was a mediation deadline of May 15, as to which the Court has 
had no news.  The attorneys can expect inquiry. 
 
Finally, the Court notes that the Dossas’ several filings do not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  Counsel is directed to review these rules and 
comply with them as to any future filings.  Failure to do so may result in rejection or disregard of 
nonconforming papers. 
 

  

 2.  TIME:  9:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Line 1. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01079 
CASE NAME: HALE VS. SAN RAMON VALLEY U.S.D. 
HEARING ON MOTION FOR LEAVE TO AMEND 2nd Amended COMPLAINT 
FILED BY DARLENE HALE 
* TENTATIVE RULING: * 
 
Plaintiff moves to amend the complaint to add a federal cause of action.  The motion is granted.    
The proposed Second Amended Complaint may be filed and served by June 21.  Defendant’s 
sole objection is that the new cause of action is legally deficient, but that is better handled by 
demurrer (with appropriate meet-and-confer) – especially as plaintiff has not had a good 
opportunity to address the argument. 
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 4.  TIME:  9:00   CASE#: MSC17-02539 
CASE NAME: MANCHENO VS. BANIQUED 
HEARING ON MOTION TO STRIKE COMPLAINT & REQUEST FOR ATTORNEY FEES 
FILED BY BRIAN BANIQUED, et al. 
* TENTATIVE RULING: * 
 
The Baniqued defendants have filed this anti-SLAPP motion.  There is no proof in the file that 
the motion papers were served on plaintiff or other defendants, however, and plaintiff has not 
responded to the motion.  The motion is therefore taken off calendar for lack of proof of service. 
 
The Court is aware that plaintiff, through a courier service, presented an ex parte request earlier 
this week for an extension on responding to this motion.  It is still not established in the Court’s 
records, however, when (if at all) the motion papers were properly served on plaintiff.  The Court 
suggests that the parties meet and confer as to a mutually agreeable schedule for putting the 
motion back on calendar.  Further, if plaintiff succeeds in obtaining counsel, that attorney may 
want to discuss with plaintiff the substance of the motion. 
 
Plaintiff’s ex parte request also extended to the demurrer filed by defendant Trejo.  That 
demurrer, however, was ordered stricken at the CMC on May 8, 2019, because Trejo had also 
filed an answer, and an answering defendant can’t demur.  Trejo may proceed by other 
procedures if desired. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01859 
CASE NAME: STALLWORTH VS. LAMA 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DANIELLE STALLWORTH 
* TENTATIVE RULING: * 
 
Counsel to appear in person for an in camera hearing concerning grounds for withdrawal.  
Ms. Stallworth is invited to participate if she chooses. 
 
If the motion to withdraw is granted, the CMC now set for 6/26/19 will be postponed to a later 
date to give Ms. Stallworth time to decide whether to hire new counsel or proceed on her own.  
A date will be set at the hearing if necessary. 
 

  

 6.  TIME:  9:00   CASE#: MSC18-01980 
CASE NAME: NORTHERN CALIFORNIA  VS.  PEREZ 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY NORTHERN CALIFORNIA COLLECTION SERVICES 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for summary adjudication is granted as to the first cause of action, for book 
account.  The second cause of action (for account stated) may be a little more problematic, but 
it requests exactly the same relief on almost exactly the same theory.  Accordingly, the Court 
declines to rule on the second cause of action because it is mooted by the ruling on the first 
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cause of action.  If plaintiff is willing to dismiss the second cause of action, therefore, it will be in 
a position to submit an appropriate form of judgment (submitting it to defendant’s counsel for 
approval as to form). 
 
RJN.  Plaintiff’s request for judicial notice is denied.  The pleadings are before the Court without 
the need for judicial notice, and the Court did not find relevant the documents from the California 
Department of Consumer Affairs.  (See Deveny v. Entropin, Inc. (2006) 139 Cal.App.4th 408, 
418 [“a litigant must demonstrate that the matter as to which judicial notice is sought is both 
relevant to and helpful toward resolving the matters before this court”].) 
 
Exhibits.  The exhibits to plaintiff’s opening papers were not tabbed.  (See Cal. Rules of Court, 
rule 3.1110(f); Local Rule 3.42.)  Given the volume of such exhibits, this has been a matter of 
some inconvenience.  Despite this defect, the Court has exercised its discretion to consider the 
opening papers on their merits.  Plaintiff’s counsel is admonished to properly tab all exhibits in 
future filings. 
 
1st C/A.  The First Cause of Action is for an open book account.  The Court finds that there is 
no triable issue of material fact concerning plaintiff’s right to recover under this cause of action. 
 
Defendant does not dispute that the insurance policy and related contract documents from 2014 
contractually obligated him to pay the final, post-audit premium due under his 2014-2015 
workers’ compensation insurance policy.  (Jao Dec., ¶¶ 9-14 and Exhibits 2-6.)  Defendant also 
does not offer opposition evidence disputing the dollar amount of that final premium. 
 
Rather, defendant argues that two subsequent documents mistakenly identify his wholly owned 
corporation as the insured under the 2014-2015 policy, and that those mistakes preclude his 
individual liability.  The two documents are: (1) the final premium bill, dated July 27, 2015, and 
(2) the assignment from the insurer to plaintiff, dated June 22, 2016.  (Plaintiff’s Exhibits 11 
and 12.)  These arguments are unconvincing. 
 
With regard to the final premium bill, defendant does not articulate a reasoned argument as to 
how any technical mistake in the form of the bill somehow relieves him of contractual liability.  
Defendant’s liability is based on the contractual documents from 2014, and not on the July 2015 
bill itself; the bill is not a contractual document. 
 
With regard to the assignment, the Court notes that this document expressly references the 
2014-2015 policy, No. 9089-033-14 (top right), as well as the precise dollar amount owed by 
defendant under the terms of that policy.  (Exhibit 12.)  Further, the insurer’s declarant 
affirmatively alleges that the insurer assigned its claim under the 2014-2015 policy to plaintiff, 
and authorized plaintiff to commence this action against defendant.  (Jao Dec., ¶¶ 24-25.)  
Defendant has not offered opposition evidence raising a triable issue of fact on this point. 
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 7.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT  VS.  NRT WEST, INC. 
HEARING ON PETITION FOR LEAVE TO INTERVENE 
FILED BY DANIEL JOHN GANNON, PAMELA GANNON 
* TENTATIVE RULING: * 
 
This petition to intervene was already granted upon stipulation. 
 

 

 8.  TIME: 10:00   CASE#: MS19-0296 
CASE NAME: COLTER VS. BYNUM 
JURY TRIAL - FOR UNLAWFUL DETAINER CASE CAUSE / 3-5 DAY(S) 
* TENTATIVE RULING: * 
 
This case is set for mediation at 1:00 p.m. on this date.  If the matter doesn’t settle, we can 
address then the timing and setting of trial.  To the Court’s knowledge, however, no jury fees 
have been paid, nor has anyone prepared any of the necessary paperwork for a jury trial 
(proposed instructions, statement of the case, etc.), so if a trial is required it will likely be set in 
Dept. 57. 
 

 

 
ADD-ONS 

 

9.  TIME:  9:00   CASE#: MSC17-00685 
CASE NAME: OLIVER VS. THE DOW CHEMICAL CO. 
HEARING ON MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT 
FILED BY DERION OLIVER 
* TENTATIVE RULING: * 
 
The motion for preliminary approval of class settlement is granted. 
 

 

10.  TIME:  9:00   CASE#: MSC18-02190 
CASE NAME: RODRIGUEZ VS. CALIBER 
HEARING ON MOTION TO STRIKE PARTS OF 2nd Amended COMPLAINT 
FILED BY CALIBER HOME LOANS INC. 
* TENTATIVE RULING: * 
 
Defendant Caliber moves to strike various particular phrases or allegations from the Second 
Amended Complaint.  Most of the attacked passages are contained in causes of action as to 
which the Court is sustaining a demurrer without leave to amend (Line 11); the motion to strike 
is therefore moot as to them.  
 
Item 4:  Prayer for Relief—“For punitive damages,” SAC 16: 4.  Motion granted without leave 
to amend.  Punitive damages are governed by Civil Code § 3294, which specifically requires 
the Plaintiff to plead and prove by clear and convincing evidence that a defendant has been 
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guilty of oppression, fraud, or malice.  “In order to survive a motion to strike an allegation of 
punitive damages, the ultimate facts showing an entitlement to such relief must be pled by 
a plaintiff.  [Citations.]”  (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  
A party must plead facts from which it can be reasonably inferred the defendant acted with 
malice, oppression, or fraud.  Plaintiffs failed to allege facts sufficient to constitute the 
fraud-based causes of action Plaintiffs have not allege the fraud causes of action with 
the required specificity.    
 
Additionally, the terms “despicable” and “wilful” were added by amendment in 1987 to definition 
of “malice” set forth in Civil Code § 3294.  (College Hospital Inc. v. Superior Court (1994) 
8 Cal.4th 704, 725.)  Plaintiffs have not alleged conduct rises to that level.  The request for 
punitive damages is not supported by the allegations of the Second Amended Complaint. 
 

 

11.  TIME:  9:00   CASE#: MSC18-02190 
CASE NAME: RODRIGUEZ VS. CALIBER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY CALIBER HOME LOANS INC. 
* TENTATIVE RULING: * 
 
Defendant Caliber demurs to the entire Second Amended Complaint (SAC).  (Although there 
are gaps in the numbering, that is because in amending, plaintiffs simply dropped out the 
causes of action as to which no leave to amend had been granted, without renumbering the 
remaining ones.)  The demurrer is overruled as to the third and seventh causes of action.  It is 
sustained without leave to amend as to all other causes of action.  Defendant must answer 
the surviving claims by July 6. 
 
If plaintiffs contest this ruling to seek further leave to amend, they should come to the hearing 
prepared to specify what exactly they propose to add by amendment; how it will be sufficient; 
and why it was not alleged in any of the prior versions of this complaint. 
 
At the outset, the Court notes that although the SAC was apparently properly filed, no copy is 
found in the Court’s file, presumably having been misplaced in the clerk’s office. At the Court’s 
request, plaintiffs faxed in a copy, but it is unclear whether it is the as-filed version or a redline, 
and it has no court stamp.  For the sake of completeness of record, plaintiffs are requested to 
file a hard copy of the SAC as it was originally filed, including the Court’s stamp showing when it 
was originally filed. 
 
Background 
 
Plaintiffs purchased the subject property, located at 6261 South 13th Street in Richmond on 
September 9, 2015.  According to the Grant Deed, Plaintiff Gabriel O. Rodriguez, a single man, 
had an undivided 75% interest and Plaintiffs Jamie R. Rodriguez and Amanda Martinez, 
husband and wife, as joint tenants, had an undivided 25% interest in the real property.   
 
Plaintiffs allege they financed the Subject Property through Defendant Caliber Home Loans in 
the amount of $255,000, secured by a Deed of Trust. The Subject Property was sold at a 
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Trustee’s Sale on April 10, 2018.  Plaintiffs allege they were making their monthly payments on 
time.  Plaintiffs allege they never received a Notice of Default or a Notice of Trustee’s Sale 
before the foreclosure sale.  Plaintiffs learned of the foreclosure when served with an unlawful 
detainer action.  Plaintiff filed this action alleging 14 causes of action, including wrongful 
foreclosure, violation of HBOR, fraud-based causes of action, and breach of contract, among 
several other causes of action. 
 
As the Court ruled on the demurrer to the First Amended Complaint (FAC), the Court must 
disregard any allegations to the effect that plaintiffs were not in default at all, but had made all 
required payments properly.  The original Complaint attached payment records establishing 
clearly that that is not true, and plaintiffs have not taken up the Court’s invitation that they 
explain those records away.  At best, their present opposition (but not the SAC) only argues that 
the deficiency was not as bad as the bank said it was.  That won’t do. 
 
Both sides brief this present demurrer as if it were all being briefed and argued for the first time.  
In fact, the Court is hardly writing on a blank slate here.  It is working against the background of 
its detailed rulings on the demurrer to the FAC, which both sides largely ignore.  Where the 
Court sustained with leave in that ruling, it specified what was deficient, and thus expressly or 
impliedly commented on what would be required to remedy the defects.  The issues on the 
present demurrer, therefore, are simply a matter of looking to what was wrong with the FAC), 
and then seeing if the SAC sufficiently fixes the problems.  Neither side undertakes that exercise 
now.  On some of their causes of action, plaintiffs don’t even purport to have changed anything 
to remedy the prior defects.  Conversely, on other points plaintiffs have indeed done what the 
Court said they should do – and defendant just ignores those prior comments. 
 
2nd Cause of Action (Wrongful Disclosure) 
 
Defendant Caliber’s demurrer to the Second Cause of Action for Wrongful Foreclosure 
is sustained without leave to amend. 
 
“The elements of an equitable cause of action to set aside a foreclosure sale are: (1) the trustee 
or mortgagee caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant 
to a power of sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but 
not always the trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the 
trustor or mortgagor challenges the sale, the trustor or mortgagor tendered the amount of 
the secured indebtedness or was excused from tendering.”  (Lona v. Citibank, N.A. (2011) 
202 Cal.App.4th 89, 104.) 
 
In its prior demurrer ruling, the Court pointed out that the FAC did not seek any equitable relief, 
but only damages.  Defendant’s attack on this cause of action, arguing plaintiffs’ failure to allege 
some of the elements of an equitable claim, was therefore misdirected.  The Court nevertheless 
sustained the demurrer because this cause of action was no more than an aggregation of 
several other alleged claims, each of which was itself inadequately alleged. 
 
Things are different now.  Plaintiffs do now allege two other claims that survive demurrer.  
However, plaintiffs have also now added a demand for equitable relief that wasn’t in the FAC, 
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namely a prayer for cancellation of the foreclosure sale.  That does bring into play the elements 
that were ignored in the last ruling. 
 
In particular, plaintiffs have not alleged tender of the full indebtedness – the third element 
under Lona.  Plaintiffs allege that they “never stopped making payments and continued 
tendering the amount of secured indebtedness.”  "A tender is an offer of performance made 
with the intent to extinguish the obligation.  (Civ. Code, § 1485.)"  (Arnolds Management Corp. 
v. Eischen (1984) 158 Cal.App.3d 575, 580.)  A tender must be one of full performance 
(Civ. Code, § 1486) and must be unconditional to be valid.  (Civ. Code, § 1494.)  (Ibid.)  
“[Nothing] short of the full amount due the creditor is sufficient to constitute a valid tender, 
and the debtor must at his peril offer the full amount."  (Gaffney v. Downey Sav. & Loan Ass'n 
(1988) 200 Cal.App.3d 1154, 1165.) 
 
Further, “An action to set aside a foreclosure sale, unaccompanied by an offer to redeem, does 
not state a cause of action which a court of equity recognizes.”  (Geren v. Deutsche Bank Nat'l 
(E.D.Cal. Aug. 12, 2011, No. CV F 11-0938 LJO GSA) 2011 U.S.Dist.LEXIS 89850, at *14.)  
“‘The rationale behind the rule is that if [the borrower] could not have redeemed the property had 
the sale procedures been proper, any irregularities in the sale did not result in damages to the 
[borrower].’  [Citation.]”  (Kalnoki v. First American Trustee Servicing Solutions, LLC (2017) 
8 Cal.App.5th 23, 47.)  Plaintiffs have not alleged tender or equitable reasons why plaintiffs do 
not have to comply with the tender rule. The demurrer is thus sustained without leave to amend.  
 
3rd Cause of Action (Violation of Civil Code § 2923.5) 
 
Defendant Caliber’s demurrer to the Third Cause of Action is overruled.  
 
Civil Code § 2923.5 provides that the mortgage servicer shall not record a notice of default until 
30 days after the borrower has been contacted in person or by telephone in order to assess the 
borrower’s financial situation and explore options for the borrower to avoid foreclosure or 30 
days after satisfying the due diligence requirements.  Plaintiffs allege no one contacted Plaintiffs 
via telephone or in person to assess their financial situation to explore options to avoid 
foreclosure. (SAC, ¶ 35)   
 
The Court identified two problems with this cause of action in the FAC.  First, although it alleged 
that no actual contact was made, it did not allege the absence of reasonably diligent efforts to 
make contact.  The court stated, “Granted, without discovery plaintiffs are likely in no position to 
allege the negative of no diligence in detail; but they can allege it, for example, on information 
and belief, and then conduct discovery appropriately.”  Plaintiffs now do exactly that:  “Plaintiffs 
are informed and believes [sic], and based thereon, alleges that Defendant Caliber failed to 
make sufficient due diligence efforts to contact Plaintiffs.”  (SAC, ¶ 37.) 
 
Defendant again demurs on the basis that this is too conclusory to overcome defendant’s 
declaration of diligence.  But the Court previously noted that the declaration of diligence was 
itself entirely conclusory, and it further commented that it may be necessary for plaintiffs to 
allege this on information and belief and then conduct appropriate discovery to ascertain what 
defendant did or did not do.  The present demurrer just ignores these prior rulings.  
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Defendant is in a better position than Plaintiffs to know the specific details of what actions 
Defendant took or did not take to contact Plaintiffs to satisfy the due diligence requirements.  
Plaintiffs have alleged sufficient facts to put Defendant on notice as to what it has to defend.  
If further factual details are required for the defense, Defendant may explore through discovery.   
 
An second, the prior ruling held that plaintiffs had not alleged materiality:  “[The FAC] does not 
allege, for example, that if plaintiffs had been timely contacted, they would have sought some 
form of modification or relief from foreclosure.  Much less does it allege that if they had sought 
such relief, they would have succeeded in obtaining it.”  Plaintiffs now allege that had they been 
contacted timely they could have loan modification or sought funds from relatives.  (SAC, ¶ 38)  
The demurrer is therefore overruled. 
 
5th Cause of Action (Violation of Civil Code § 2923.7) 
 
Defendant Caliber’s demurrer to the Fifth Cause of Action is sustained without leave 
to amend.   
 
This cause of action asserts defendant’s failure to establish a single point of contact, or SPOC.  
The Court’s prior ruling pointed out that there was no allegation that plaintiffs had requested an 
SPOC.  That remains true of the SAC. 
 
In this respect, the Court notes a recent change in the statute, which sheds light on whether a 
borrower must make a specific request.  The prior version of this section stated: 
 

(a)  Upon request from a borrower who requests a foreclosure prevention 
alternative, the mortgage servicer shall promptly establish a single point of 
contact and provide to the borrower one or more direct means of communication 
with the single point of contact. (Emphasis added.) 
 

The new version, effective at the start of 2019, provides: 
 

(a) When a borrower requests a foreclosure prevention alternative, 
the mortgage servicer shall promptly establish a single point of contact and 
provide to the borrower one or more direct means of communication with 
the single point of contact. 

 
Thus, under current law, the borrower’s request for a foreclosure prevention alternative 
obligates the lender to provide an SPOC, without a specific request for an SPOC.  That, 
however, was not the statute applicable at the time of the events in question here.  The statute 
then applicable specifically required a request for an SPOC.  Despite the Court pointing out the 
absence of such an allegation, plaintiffs still do not allege any such request. 
 
Further, the Court’s prior ruling raised the problem of materiality:  “And again, this cause of 
action raises the problem of materiality.  Not only is there no allegation that plaintiffs would have 
succeeded in avoiding disclosure with proper procedures; but more pointedly, there is no 
allegation that the lack of an SPOC was the key problem causing them to fail to get a 
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foreclosure prevention alternative.”  Again, there is nothing in the SAC that remedies this 
pleading deficiency.  

6th C/A (Violation of Civil Code § 2924) 
 
Caliber’s demurrer to the Sixth Cause of Action is sustained without leave to amend. 
 
Civil Code § 2924(f) requires “a separate document containing a summary of the notice of 
default information … shall be attached to the notice of default provided to the mortgagor or 
trustor pursuant to Section 2923.3.”  Plaintiffs allege Defendant Caliber did not give any proper 
notice, let alone a summary of default information.  (SAC, ¶48.)   
 
Defendant demurs on the ground there is no specific right of action under this section, 
analogous to Civil Code § 2924.12, thus Plaintiffs failed to state facts sufficient to constitute a 
cause of action.  This point was not discussed on the prior demurrer, but it is meritorious.  
Defendants cite Vasquez v. Bank of Am., N.A. (N.D.Cal. Nov. 9, 2013, No. 13-cv-02902-JST) 
2013 U.S.Dist.LEXIS 161244, at *29, which states California courts have declined to read into 
the statute an implied right of action.  “However, California courts do look to the statute's 
requirements in considering an equitable action to set aside a wrongful foreclosure sale. 
See Lona v. Citibank, N.A., 202 Cal. App. 4th 89, 104, 134 Cal. Rptr. 3d 622 (2011).” 
(Vasquez v. Bank of Am., N.A 2013 WL 6001924 at *29.)   
 
“There is no specific right of action provision, analogous to Section 2924.12, that provides for 
civil enforcement of the specific requirements of Sections 2924 et seq.” (Vasquez v. Bank of 
Am., N.A. (N.D.Cal. Nov. 9, 2013, No. 13-cv-02902-JST) 2013 U.S.Dist.LEXIS 161244, at *29.) 
 
Further, even if there were such a cause of action, plaintiffs have done nothing to fix the 
problems identified in the prior demurrer ruling.  The Court pointed out there that since plaintiffs 
allege that they received no notice at all, it is pointless to add another cause of action alleging 
that the notice they didn’t receive was incomplete in not attaching the summary required by this 
section.  The SAC’s version of this count still adds nothing. 
 
7th C/A (Intentional Misrepresentation) 
 
The demurrer to this cause of action is overruled.  In its prior demurrer ruling the Court rejected 
most of the arguments defendant made.  It sustained the prior demurrer on expressly limited 
grounds, having to do with the identification of the person making the alleged misrepresentation:  
“The demurrer is sustained because plaintiffs do not adequately allege who John was or what 
authority he had to speak for defendant.  They may need discovery to pin this down with 
precision, but they should at least allege who they understood John to be and what they 
understood about his authority to speak.” 
 
The SAC now alleges:  “John was just one of the agents that spoke to Plaintiff about Plaintiffs’ 
loan and the status of the loan.  John had authority to provide whether the subject property was 
being foreclosed or was reinstated.”  (SAC ¶ 52.)  While this allegation is underwhelming, the 
Court thinks it sufficient at the pleadings stage.  Defendant is in the better position to identify 
who John was, and what authority he did or didn’t have.  Plaintiffs can explore that by discovery.  
If defendant is right that John had no authority to give this assurance, defendant can establish 
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that by appropriate proof – or, more exactly, can point out plaintiffs’ failure to carry their burden 
of establishing such authority. 
 
9th C/A (Fraudulent Concealment) 
 
Defendant’s demurrer to the Ninth Cause of Action is sustained without leave to amend. 
 
The Court commented in its prior ruling that insofar as this cause of action purported to assert 
anything over and above the intentional misrepresentation cause of action, it was both way too 
vague in what was supposedly concealed, and defective in seeming to assume that defendant 
was under some kind of tort duty to advise plaintiffs on how to avoid foreclosure.  The present 
iteration of this cause of action is substantially unchanged and does nothing to remedy the 
previously identified defects. 
 
10th C/A (Breach of Contract) and 13th C/A Breach of Implied Covenant of Good and 
Fair Dealing 
 
Defendant Caliber’s demurrer to the Tenth and Thirteenth Causes of Action is sustained 
without leave to amend.  Plaintiffs again do nothing to remedy the defects identified in the 
Court’s prior demurrer ruling. 
 
11th C/A (Violation of UCL)  
 
Defendant Caliber’s demurrer to the Eleventh Cause of Action is Plaintiffs’ cause of action is 
overruled.  The Court held previously that this cause of action is simply derivative of plaintiffs’ 
other claims.  Because the Court was sustaining the demurrer to all the other claims, it 
necessarily sustained the demurrer to this one.  But the Court is now overruling the demurrer to 
two of plaintiffs’ other causes of action.  Those claims could support a claim under this statute 
as well. 
 
14th C/A (Negligence) 
 
Defendant Caliber’s demurrer to the Eighth Action is sustained without leave to amend.  
 
The Court previously remarked that insofar as defendant was allegedly “negligent” in violating 
any of its statutory duties under HBOR, or in making fraudulent representations, plaintiffs could 
simply allege those claims directly and added nothing by repackaging them as “negligence”.  
The Court suggested that plaintiffs drop this cause of action unless they could allege anything in 
it that would be additional to what is more directly alleged elsewhere.  They have not done so.  
They thus still allege no independent tort duty of due care, separate from defendant’s statutory 
duties and duty not to defraud, that could support a separate negligence cause of action. 
 
Defendant’s requests for judicial notice are granted. 
 

 

 


